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Court of Appeals of the District of Columbia. 


No. 3245. 

IMtkd States of America ox Rel. C. E. Sykes, Appellant, 

vs. 

Franklin K. Lane, Secretary of the Interior. 


a Supreme Court of the District of Columbia. 

At Law. No. 59993. 

United States of America ex Rel. C. E. Sykes, Petitioner. 

vs. 

h rankljn K. Lane, Secretary of the Interior, Respondent. 

United States of America, 

District of Columbia, ss: 

Re it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above entitled cause, to wit:— 

1 Petition for Mandamus. 

Filed February 20, 1917. 

Tn the Supreme Court of the District of Columbia. 

At Law. No. 59993. 

United States of America ex Rel. C. E. Sykes, Petitioner, 

vs. 

Iranklin Iv. Lane, Secretary of the Interior, Respondent. 

v The petition of the United States of America on the relation of 
C. E. Sykes, respectfully represents: 


T. 

* 

That C. E. Sykes is a resident and citizen of the State of Okla¬ 
homa, and brings this his petition for mandamus against Franklin 

1—3245a 
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K. Lane, a citizen of the State of California, residing in the District 
of Columbia, in respect to the matters and things hereinafter set 

forth. 

II. 

That at the several times hereinafter referred to, said respondent 
was and he still is, Secretary of the Department of the Interior, hav¬ 
ing supervision of the administration ot the laws of the l nitcd 
States governing the disposition of affairs of the Five Civilized Tribes 
in the former Indian Territory now State of Oklahoma, and that 
said respondent is sued in his official capacity aforesaid, as herein- 

Pi A i* -lL 


after set forth. 


111 


That on July *20, 1913, Dwight Butter, a full-blood Choctaw In¬ 
dian, made application to the respondent for removal of restrictions 
on the sale of the following described lands, being his surplus allot¬ 
ment, to-wit: ' 


S. V* of the S. \V. V 4 of the N. E. V 4 , N. W. V 4 of the N. W. V 4 of 
the S. E. V 4 , S. M> of the S. E. y 4 of the N. W. %, S. E. 10 acres and 
West 20.33 acres of Lot 2. N. 20 and 17 acres of lot 3. All 
2 in Sec. 18, Tp. 2 S. K. 3 W., 

which application was in due accord with the Act of May 27, 1908, 
(35 Stats., 312), and the rules and regulations issued thereunder. 
A photographic copy duly certified of said application for removal 
of restrictions is hereto attached, made a part hereof, and marked 
Petitioner’s Exhibit “A”. 


IV. 


That on June 19, 1914, the respondent, acting through his assist¬ 
ant, made an order upon said written application for removal of re¬ 
strictions from the land hereinbefore described, and in said order re¬ 
moving restrictions it is recited: 


“Now, Therefore, I, under the authority vested in me by the Act 
of Congress approved May 27, 1908, (Public No. 140), and the regu¬ 
lations prescribed thereunder, hereby remove the restrictions from 
said described land, such removal of restrictions to become effective 
only and simultaneously with the execution of deed by said allottee 
to the purchaser after said land has been sold in compliance with the 
directions of the Secretarv of the Interior. 

(S’g’d) ‘ SIMS C. SAYLIN, ; 

Assistant Secretary/ of the Inferior” 


A photographic copy of said order removing restrictions duly cer¬ 
tified, is hereto attached, made a part hereof, and marked Petitioner’s 
Exhibit “B”. 
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V. 

That under the regulations prescribed by the respondent for con¬ 
ducting sale of lands on removal of restrictions conditionally, the 
lands arc to be appraised, advertised and sold under the supervision 
of the Superintendent of the Union Agency, and upon the consum¬ 
mation of tlie sale, that officer is required to endorse upon the order 
for the removal of restrictions, the fact that the land has been sold 
pursuant to the order; to endorse upon the deed executed by the 
Indian that the land was sold pursuant to the departmental 
3 letter removing restrictions, to record the deed, and to deliver 
the same to the grantee or purchaser under the sale. 

VI. 

That under the respondent’s order for the sale of the land herein¬ 
before described, due appraisal was made of the same, the value 
being fixed at $1,300, and a photographic copy of the order of the 
respondent directing the sale of these lands at the appraised price 
dated June 19, 1914, is attached hereto, made a part hereof and 
marked Petitioner’s Exhibit “C”. 


VII. 

Your petitioner further states that thereafter, and in due accord 
with the rules and regulations prescribed by the respondent, the 
lands hereinbefore described were regularly sold after having been 
advertised, a photographic copy of said advertisement being hereto 
attached and made a part hereof, marked Petitioner’s Exhibit “D”. 


VIII. 

That after said land had been regularly sold in accordance with 
the regulations prescribed by the respondent, report dated Dec. 4, 
1913, was made in writing to the Superintendent of the Union 
Agency, by the Held clerk conducting the sale, showing that the 
petitioner, C. E. Sykes, was the highest oral bidder for this land, 
his hid being $1,500, and on account thereof, that he had deposited 
$150.00, being 10% of the bid price as required by the rules, a pho¬ 
tographic copy of said report duly certified being hereto attached, 
made a part hereof, and marked Petitioner’s Exhibit “I)”. 


IX. 

That on Dec. 22, 1915, the Superintendent of the Union Agency 
advised Dwight Butter, the Indian, by letter duly addressed to him 
at Goodwater, Oklahoma, that C. E. Sykes, of Ardmore, 
4 Oklahoma, the petitioner herein, had bid the sum of $1,500 
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for his surplus allotment, amounting to 100.50 acres, which 
had been accepted subject to his approval, and that if the same was 
satisfactory to him, the said Dwight Butter, he should execute a deed 
to the purchaser before \V. E. Foltz, located at Idabel, Oklahoma, 
the tield representative, who would give him any additional infor¬ 
mation desired. A photographic copy of said letter from the Super¬ 
intendent duly certified, is hereto attached, made a part hereof, and 


marked Petitioner’s Exhibit 


1 j • 


That on Jan. (>, 1010, the tield representative, \V. E. Foltz, in a 
letter addressed to the Superintendent of the Union Agency, en¬ 
closed a deed executed by Dwight Butter in favor of the petitioner, 
C. E. Sykes. A copy of said letter is hereto attached, made a part 
hereof, and marked Petitioner’s Exhibit “F’\ 


XI. 

Your petitioner further states that in accordance with the regula¬ 
tions prescribed by the respondent, he duly paid to the Superin¬ 
tendent of the Union Agency, the balance of the $1,500 bid for the 
purchase of the land hereinbefore described, which money was ac¬ 
cepted by the Superintendent and is still retained by him, and did 
severally and all the necessary acts required by the regulations gov¬ 
erning the sale of the lands in question, but that delivery of the deed 
executed by the Indian, in furtherance of the sale made, has been 
refused by the said Superintendent without valid excuse, although 
repeated demand has been made upon him for delivery of the same. 



That your petitioner further represents that realizing that the 
Superintendent of the Union Agency was but the subordinate, 
5 acting under the direction of the respondent, caused formal 


request to he made upon the respondent for an order direct¬ 
ing the said Superintendent of the Union Agency to deliver to your 
petitioner the deed duly executed by the Indian in furtherance of 
the sale made to him of the lands here in question, and that under 
date of February 5th, 1917, the respondent, acting through his 
assistant, denied the request for the delivery of this deed. A copy 
of his letter of advice duly certified, is hereto attached, made a part 
hereof, and marked Petitioner’s Exhibit “G”. 


XIII. 

Your petitioner further represents that the acts to he performed 
by the Superintendent under the regulations issued by the respond¬ 
ent, following the consummation of the sale, ore but ministerial, 


FRANKLIN K. LANE, SECRETARY OF THE INTERIOR. 


involving no question of judgment, or discretion, and are solely in 
the interest of the purchaser, and that your petitioner is without 
adequate relief save only as prayed herein. 

W herefore, your petitioner prays (1), that a writ of mandamus 
may he issued and directed to the respondent, Franklin K. Lane, 
Secretary of the Interior, commanding him to deliver or cause to he 
delivered to vour petitioner the deed duly executed in his favor, in 
consummation of the sale of the lands hereinbefore described, and to 
certify thereon the sale of the land in due accord with the depart¬ 
mental order removing the restrictions, and ordering the sale of this 
land. (*2), For such other and further right or rights, relief or 
order, as to the court may seem proper and the nature of petitioner's 
ease mav require. 

To which end, petitioner prays that a rule may issue requiring the 
respondent herein, Franklin K. Lane, Secretary of the In¬ 
ti terior, to show cause, if anv he has, why the writ of man- 
damns should not issue herein as praved. 

C. E. SYKES, 

Bv LEDBETTER and ADAMS and 
BRITTON and GRAY, 

Attorneys for Petitioner. 

1, C. E. Sykes, on oath state: 

That 1 am the petitioner, C. E. Sykes, and that I am personally 
acquainted with the facts and statements contained in the above 
petition. 

I further state that the allegations alleged to he true in the above 
and foregoing petition are true, and those allegations to be true upon 
information, 1 believe to he true. 

C. E. SYKES. 

Subscribed and sworn to before me this L*>th day of February. 
1917. 

| seal. j PETER L. 1IERBER, 

Notary Public. 

My commission expires Feby Pith, 1919. 
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1 Y/rmo ne us Ex 11 1bit “A. 




Filed February 20, 

i/ * 


1917. 


Received 
Union Agency 
Mar. 7,1914/ 
14552. 

This Application must he made in duplicate and presented to (lie 
Field Clerk of the district in which the applicant resides. 


Application for Removal of Restrictions. 

To the Secretary of the Interior (Through the Superintendent, 
Union Agency): 

7 1 hereby make application for the removal of restrictions 

under the Act of Congress approved May 27, 1908; (Public 


No. 140), 

on the 

following described land, to-wit: 









Surplus or 




Section. 

Twp. 

Range. 

Acres. 

11 oiliest ead. 

s. 

■/. S. W. N. E 

. ... 18 

2 S. 

3 W. 

20 

Sur. 

N. 

W. N. 

W. S. 1 

•:... is 

2 8. 

3 W. 

10 


S. 

'/. S. 1' 

:. n. w 

.... 18 

2 s. 

3 w. 

20 


s. 

K. 10 i 

V, |& WYI* 






•JO.:!:! A 

Lot 2. 

.... 18 

2 *. 

3 w. 

on qo 
oU • ♦>*> 


N. 

■ [%]* 

of 20.1 

7 A 






Lot 3 . 


_ 18 

2 s. 

3 iv. 

20.17 



County in which land is located, Carter. 
Name, Dwight Butter. 

Postothce address, Goodwater, Oklahoma. 
Sex, M lae. Age, 21. Roll No. 2948. 
Citizen of Choctaw Nation, full blood. 


1 hereby certify that this application is correct and that 1 make 
the same of my own free will and accord. 

DWIGHT BUTTER, 

Appllean t’s Signature. 

Witness: 


D. A. JAMES. 


If the Secretary of the Interior shall remove the restrictions from 
all or part of the above-described land, I hereby agree in eonsidera- 


[* Words and figures enclosed in brackets erased in copy.] 
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tion of such removal to abide by the orders of the Secretary of the 
Interior, concerning the sale of the land and the disposal of the pro¬ 
ceeds for my benefit. 

DWIGHT RUTTER. 

1). A. JAMES. 


State of Oklahoma, 

McCurtain County, ss: 

Before me, a Notary Public, in and for said County and 
S State, on this 30 day of July, 1913, personally appeared 
Dwight Butter of Goodwater, Oklahoma, to me known to be 
the identical person who executed the within and foregoing instru¬ 
ment, and acknowledged to me that be executed the same as bis free 
and voluntary act and deed for the uses and purposes therein set 
forth. 

1). JAMES, 

Notary Public. 

My commission expires the 13th day of July, 1915. 


Ramsey, De Meules and Rosser, Muskogee, Oklahoma. 

Gentlemen: This is to certify that I am the officer having the 
care and custody of the records of the office of the Superintendent 
for the Five Civilized Tribes, Muskogee, Oklahoma, and that the 
foregoing is a photographic copy of an application for the removal 
of restrictions covering a portion of the allotment of Dwight Butter, 
a citizen of the Choctaw Nation, Roll No. 2948. 

Dated at Muskogee, Oklahoma, this the 12th day of December, 
A. D. 1916, at 4 o’clock P. M. 

JOE II. STRAIN, 

Acting Superintendent for the 

Five Civilized Tribes. 


Petitioner’s Exhibit “B.” 

Filed February 20, 1917. 

Received 
Jun- 25,1914, 
Union Agency, 
Dept. No. 2886. 

Order for Removal of Restrictions. 

Department of the Interior, 

N. L. Washington, D. C., Jun- 19, 1914. 

Number 10497. 

Roll Number 2948 Full-blood. 66442. 

Whereas, Dwight Butter, a citizen of the Choctaw Nation, was 
allotted the following described land, to-wit: 

9 South half (S./2) of Southwest quarter (S. W./4) of North¬ 

east quarter (N. E./4), Northwest quarter (N. W./4) of 
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Northwest quarter (N. W./4) of Southeast quarter (S. E./4), South 
half (S./2) of Southeast quarter (S. E./4) of Northwest quarter 
(N. W./4), Southeast Ten (10) acres and West Twenty and thirty- 
three hundredths (20.33) acres of Lot Two (2) and North Twenty 
and seventeen (20.17) hundredths acres of Lot Three (0) of Section 
Eighteen (18), Township Two (2) South, Range Three ( :> ») West 
of the Indian Base and Meridian, containing 100.50 acres, more or 
loss, located in Carter County, Oklahoma. 

Now, Therefore, I. under the authority vested in me by the Act 
of Congress approved May 27, 1008, ( Public No. 140), and the regu¬ 
lations prescribed thereunder, hereby remove the restrictions from 
said described land, such removal of restrictions to become effective 
only and simultaneously with the execution of deed by said allottee 
to the purchaser after said land has been sold in compliance with the 
directions of the Seeretarv of the Interior. 

LEWIS C. LAY LIN, 
Assistant Secrctari/ of the Interior. 


Department of the Interior, 
U. S'. Indian Service, 
Union Agency. 

M USKOGEE, O K L AIIOMA, 


—, 191-. 


I hereby certify that, pursuant to the above order, the land de¬ 
scribed therein has been sold in compliance with the directions of 
the Secretary of the Interior, and that, to make the sale effective, 

deed for said land from said allottee to-, the purchaser, 

was executed on-, 19—. 


UNITED STATES INDIAN SUPERINTENDENT, 

Union A gene n. 
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No record of suit to clear title. 

100 ac home. 

150 -7 0 ac surplus. 

Surplus. 

Land described herein was regularly allotted on Feb. 13, 1904 
19—, to Dwight Butter, who was 21 years old on 4-28-1914; Full 
blood Choctaw, Roll No. 2948. 

No contests. 

J. G. WRIGHT, 

Commissioner, 
By E. C. FUNK. 

Date Jun- 4 1913, 19—. 


Ramsey, De Meules and Rosser, Muskogee, Oklahoma. 

Gentlemen: This is to certify that I am the officer having the 
care and custody of the records of the office of the Superintendent 



franklin k. lane, secretary of the interior. 
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for the Five Civilized Tribes, Muskogee, Oklahoma, and that the 
foregoing is a photographic copy of a conditional order approved 
June 19, 1914, providing for the removal of restrictions upon land 
therein described allotted to Dwight Butter, Choctaw, Roll No. 2948, 
after said land has been sold in compliance with the directions of 
the Secretary of the Interior. 

Dated at Muskogee, Oklahoma, this the 12th day of December, 
A. I). 1910, at 4 o'clock, P. M. 

JOE H, STRAIN, 

Acting Superintendent for the 

Five Civilized Tribes. 

Petitioner's Exhibit “C.” 

Filed February 20, 1917. 

Order Concerning Terms of Sale and Disposal of Proceeds, Allotted 

Lands, Five Civilized Tribes. 

• Office of Indian Affairs. 
Received 
Jun-16,1914. 

66442. 

The Superintendent, Union Agency. 

Sir: In the matter of the application of Dwight Butter, Case No. 
10497 a citizen of the Choctaw Nation, Roll No. 2948 for the re¬ 
moval of restrictions upon certain described lands as covered 
11 by Departmental order of even date, you are hereby directed 
to cause this land to he sold, as provided by the Regulations 
of June 20, 1908, and subsequent amendments at not less than ap¬ 
praised value fixed at $1,800. 

The Cashier and Special Disbursing Agent is hereby authorized to 
disburse from the proceeds of said sale, not to exceed the amounts 
indicated below; such disbursements to he made under the super¬ 
vision of yourself or such local representative of the Department as 
you may designate, for the benefit of the allottee. 

Amount of 

A uthority. Expenditures. 

For advertising fees and initial allowance. 50.00 . 

Balance, or so much thereof as may be 
necessary, for permanent improvements, 
and purchase of live stock and farm¬ 
ing equipment. 

. J. C. W. 

Any residue, after the disbursement of 
the above amounts, to be deposited in 
the usual manner subject to the further 
orders of the Department. 

2—3245a 
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If deemed advisable by the Superintend¬ 
ent the vendor of the personal prop¬ 
erty, if any, purchased under this order 
shall be required to execute a hill of 
sale conveying said property to the 
United States to he held in trust for 
the use and benefit of the Indian, in 
accordance with amended regulations 
of April 23, 1913. 

LEWIS C. LAYLIN, 

. 1 ssista n t Serve ta r//. 

Department of the Interior, 

Washington, D. C., Jun- 19, 1914. 

Ramsey, De Meules and Rosser, Muskogee, Oklahoma. 

Gentlemen: This is to certify that I am the officer having the 
care and custody of the records of the office of the Superin- 
12 tendent for the Five Civilized Tribes, Muskogee, Oklahoma, 
and that the foregoing is a photographic copy of an order 
concerning terms of sale and disposal of proceeds approved June 19, 
1914, bv Lewis C. Laylin, Assistant Secretary of the Interior, in 
connection with the application of Dwight Rutter for the removal 
of restrictions. 

Dated at Muskogee, Oklahoma, this the 12th day of December, 
A. D. 1919, at 4 o’clock, P. M. 

JOE IT. STRAIN, 

A cti n g Su peri n ten den t for t h e 

Five Civilized Tribes. 


Petitioner’s Exhibit “D.” 
Filed February 20, 1917. 


Received 

Sept. 5, Civic Tribes, 

Dec. 10,1915. 

115,139. 

Report of Bids upon allotted land offered for sale at 2 P. M. on 
the date and for the tract described below: 

Case No. 10497—Dwight Butter, Choctaw Roll No. 2948. 100.50 t 

acres. S. 2 of S. W. 4 of N. E. 4; N. W. 4 
of N. W. 4 of S. E. 4 ; S. 2 of S. E. 4 of Date of Sale. 

N. W. 4; S. E. 10 acres and W. 20.33 acres Ardmore, Okla., . 

of Lot 2; N. 20.17 acres of Lot 3 of Sec- Dec. 4,1915. 

tion 18, Township 2 south, Range [3]* 
west, in Carter County, 50 acres smooth 


[* Words and figures enclosed in brackets erased in copy.] 
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bottom land, 30a rolling, 20.50 acres hilly 
and rocky. 70 acres tillable, of which 00 
are in now in cultivation. Black and 
sandy soil, 240 rods of wire fencing; 20 
miles from Wilson, Oklahoma. Appraise¬ 
ment $1,|31*00. Terms: J /i cash, bal¬ 
ance in 0 and 12 months. 


') 


The following written bids were received prior to 
l\ M. on the above date: 


and opened at 


Name of Person Post-office Amount 

Submitting Written Bid. Address. of Bid. 

None. . . 


Amount of 
Deposit. 
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The above written bids were opened and publicly read and 
the land described above offered at public auction under the 
terms of the advertisement and the following is the highest oral bid 
received for said land and the amount of deposit therewith: 


Name of 

Highest Oral Bidder. 


Post-office Amount Amount of 
Address. of Bid. Deposit. 


C. E. Sykes. 


Ardmore, Okla. $1,500.00 $150.00 


l hereby certify that the above is a true and correct statement of 
all written bids and the highest oral bid received upon the above de¬ 
scribed allotment at the time and on the date mentioned. 

I recommend the acceptance of the bid made bv C. E. Svkes. 

$1,500.00. 

(Make separate report of special conditions, desire of bidder to 
make more cash payment than that authorized by advertisement, 
etc.) 


At Ardmore, Okla. 


S. A. MILLS, 

Field Clerk. 


Date Dec. 4, 1915. 

O. K. and concurred in: 
CHARLES M. 


Gov’t Farms 
(Title) 

Of Superintendent’s Office. 


Ramsey, De Meules and Rosser, Muskogee, Oklahoma. 

Gentlemen: This is to certify that I am the officer having the 
care and custody of the records of the office of the Superintendent 
for the Five Civilized Tribes, Muskogee, Oklahoma, and that the 
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foregoing is a photographic copy of report of bids submitted by Field 
Clerk Mills of Ardmore, Oklahoma, dated December 4, 1915. 

Dated at Muskogee, Oklahoma, this the 12th day of December, 
A. D. 1910, at 4 o'clock, P. M. 

JOE H. STRAIN, 

Acting Superintendent for the 

Five Civilized Tribes. 

14 Petitioner s Exhibit “E.” 

Filed February 20, 1917. 

Gabe E. Parker, Superintendent. 

Make all remittances payable to \V. M. Baker, Cashier. 

Department of the Interior, 

United States Indian Service. 

Office of Superintendent for the Five Civilized Tribes. 

Muskogee, Oklahoma, Dec. 22, 1915. 

Restrictions 10497. 

BP—form 50G. 

12-22-1915. 

Mr. Dwight Butter, Goodwater, Oklahoma: 

Referring to the advertisement of a portion of your land for sale 
at the office of 


Field Clerk. P. O. Address. Date of Sale. 

S. A. Mills Ardmore, Oklahoma 12 4 1915 


I have to advise that a bid in the sum of $1,500 upon 100.50 acres 
has been received from C. E. Sykes of Ardmore, Oklahoma, which 
offer has been accepted subject to your approval. 

If convenient, I would therefore request that you call for the 
execution of the deed and for any additional information you may 
desire in the matter at the office of the following Field Representa¬ 
tive: W. E. Foltz, Idabel, Oklahoma. 

If you desire the immediate use of the proceeds, or a part thereof, 
I would advise that you give the matter of the execution of the deed 
prompt attention, as the money will not be subject to disbursement 
until the sale has been finally closed. 

Sincerely yours, 


c. to Sykes and Foltz. 


GABE E. PARKER, 
Superintendent for the 

Five Civilized Tribes , 




franklin k. lane, secretary of the interior. 
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15 Ramsey, Do Monies and Rosser, Muskogee, Oklahoma. 

(Gentlemen: This is to certify that 1 am the officer having tlie 
care and custody ol the records of the office of the Superintendent 
for the Five Civilized Tribes, Muskogee, Oklahoma, and that the 
foregoing is a photographic copy of form letter dated December 22, 
1915, to Dwight Butter advising him of receipt of bid in the sum of 
$1,500.00. 

Dated at Muskogee, Oklahoma, this the 12th dav of December, 
A. D. 1910, at 4 o’clock, P. M. 

JOE II. STRAIN, 

Acting Superintendent for the 

Five Civilized Tribe*. 


Petitioner’s Exhibit “F.” 


Filed February 20, 1917. 

Restrictions. 

Case #10497. 

Received 

Supt. 5 Civic Tribes, 
Jan. 8,1910. 
2048. 

Execution of deed by Dwight Butter. 


Department of the Interior, 
United States Indian Service. 


Local Field Representative Five Civilized Tribes. 


Idabel, Oklahoma, January 0, 


1910. 


Honorable Galie E. Parker, 
Muskogee, Oklahoma. 


Superintendent Five Civilized Tribes, 


Dear Sir: I enclose deed executed by Dwight Butter, Choctaw 
#2948, upon 100.50 acres of his land in Carter County, in favor of 
C. E. Sykes, for a consideration of $1,500.00. 

Respectfully yours, 

W. E. FOLTZ, 

Field Clerk. 


S. O. B. 


10 Ramsey, De Meules and Rosser, Muskogee, Oklahoma. 

Gentlemen: This is to certify that I am the officer having the 
care and custody of the records of the office of the Superintendent 
for the Five Civilized Tribes, Muskogee, Oklahoma, and that the 
foregoing is a photographic copy of a letter from Field Clerk Foltz 
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dated January 6, 1916, submitting deed executed by Dwight Butter. 

Dated at Muskogee, Oklahoma, this the 12th day of December, 
A. D. 1910, at 4 o’clock, P. M. 

JOE H. STRAIN, 

Acting Superintendent for the 

Five Civilized Tribes. 


1 *ETITION ER S Ex III HIT 
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Filed February 20, 1017. 


United States of America, 
Department of the Interior. 
Washington, D. C., February 7, 1917. 


Pursuant to Section 882 of the Revised Statutes, I hereby certify 
that the annexed paper is a true and exact copy of the original as it 
appears of the records and files of this Department. 

In testimony whereof, I have hereunto subseribed my name, and 
caused the seal of the Department of the Interior to he affixed, the 
day and vear first above written. 

‘ [seal.] BO SWEENEY, 

Assistant Secretary of the Interior. 


Copy. 


Filed February 20, 1917. 


Department of the Interior. 

Washington, February 5, 1917. 

1)—40532. 


Messrs. Britton & Gray, Wilkins Building, Washington, D. C. 

Gentlemen: Referring to your request dated January 4, 1917, 
relating to a deed executed by Dwight Butter, full-blood Choctaw, 
Roll No. 2948, for the side of his surplus allotment to C. E. Sykes, 
and in which you ask that the Superintendent he permitted to make 
certain endorsements on the deed, record it, and after such record¬ 
ing deliver it to you, you are advised that after careful consideration 
the Department is unable to concur in the theory advanced by you. 
The Department is of the opinion that the jurisdiction of the Secre¬ 
tary extends to the time of actual delivery of the deed. Its position 
in this regard has been acted on in many cases and from an admin¬ 
istrative standpoint a change such as you suggest would he very 
undesirable. Accordingly, the request for the delivery of this deed 
is denied. 

As the situation is fully before the Department no useful purpose 
would be served by oral argument. 

Very truly vours, 

(Signed) * BO SWEENEY, 

Assistant Secretary. 
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18 Rule to Show Cause. 

Filed February 20, 1917. 

******* 

Upon consideration of the petition for mandamus in the above 
entitled cause, it is ordered on this 20th day of Feb’y, 1917, that the 
respondent herein show cause on or before the 17th day of March, 
1917, at 10 o’clock, A. M., and in this court, why a writ of man¬ 
damus should not issue as prayed for in said petition; provided, that 
a copy of this order he served on said respondent on or before the 
23rd of Feb’v, 1917. 

F. L. SIDDONS, 

Justice. 


Marshal's Return. 

Served a copy of the within rule on Franklin K. Lane, Sec't’y of 
Interior personally: Feb. 21-1917. 

MAURICE SPLAIN, 

V. S. Marshal. 

Respondent s Answer. 

Filed March 21, 1917. 

******* 

Comes now Franklin K. Lane, Secretary of the Interior, re¬ 
spondent in the above-entitled cause, and for answer to the petition 
and by way of return to the rule herein issued, says: 

That lie admits the allegations of paragraphs 1 to 10 inclusive 
in so far as they contain averments of fact; but as to the averments 
of paragraph 11, he says that while it is true that relator deposited 
two cheques for the total sum of $1,500 with the Superintendent for 
the Five Civilized Tribes, in payment of the amount hid by relator 
for the purchase of the lands described in paragraph 3 of the 
19 petition, the said cheques were duly returned to the relator 
upon the decision of the respondent not to consummate the 
sale of said land; and that if thereafter the said cheques were re¬ 
turned hv the relator to said Superintendent, the latter is not retain¬ 
ing them for the benefit of the Dwight Butters, but is holding them, 
uncashed, awaiting their acceptance by the relator. 

lie further says that Dwight Butters held the land involved sub¬ 
ject to restrictions against its alienation by said Butters, without the 
consent of the Secretary of the Interior under such terms as the 
Secretary, thereto duly authorized by the Act of May 27, 1908 (35 
Stat. 312), might impose; that on June 19, 1914, Lewis C. Laylin, 
then Assistant Secretary of the Interior, did make an order provid¬ 
ing for the contingent removal of restrictions according to terms 
set forth in paragraph 4 of the petition; that thereafter, the land 
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was offered for sale by public auction, and on December 4, 1915, a 
bid therefor was received from the relator, and bis offer was $1,500, 
the highest sum so offered; that thereafter and on December 22, 
1915, said Butters and the relator were so notified; that thereupon, 
and on January 0, 1910, said Butters signed and acknowledged a 
deed, undertaking to convey said land to said relator, and pursuant 
to the rules and regulations prescribed by the Secretary, under au¬ 
thority of said act of May 27, 1908, returned said deed to the office 
of the Superintendent for the Five Civilized Tribes for further action 
to be taken bv that officer under said rules and regulations; that at 
the tifne of sale by auction as aforesaid, the appraised valua¬ 
tion of the land in controversy had been fixed at $1,300 for agricul¬ 
tural purposes; that neither at that time nor at the time when re¬ 
lators bid was adjudged to be the highest, did the said Super- 
20 intendent have any knowledge of the fact that oil and gas 
mining wells bad been brought in in the vicinity of said land 
and that the same was valuable for oil and gas mining operations; 
that immediately before January 10, 1T)1G said Superintendent was 
advised of the development of oil and gas in the vicinity of said 
land, and on the last mentioned date so advised the Indian allottee, 
said Dwight Butters; that thereafter and on January 13, and Janu¬ 
ary 17, 1910, said Butters informed said Superintendent that he 
was dissatisfied with the amount of the bid in view of said develop¬ 
ment of oil and gas, and desired that the deed should not be de¬ 
livered to said relator; that thereafter and upon due consideration 
of all the facts, the respondent, through his Assistant Secretary, on 
May 11, 1911), directed said Superintendent to withhold delivery of 
said deed; and among the facts so influencing him was the report 
of said Superintendent, based upon the report of his acting oil in¬ 
spector that the land was worth $75 merely as bonus for the execu¬ 
tion of an oil and gas mining lease alone. 

He further avers that under his rules atid regulations governing 
the removal of restrictions, approved June 30, 1908, said rules hav¬ 
ing been made pursuant to the authority granted by the act of May 
27, 1908, the removal of restrictions, under such terms as appear in 
the order set forth in paragraph 4 of the relator’s petition, is not 
effective unless and until the deed therein authorized is fully exe¬ 
cuted by delivery thereof to the grantee; that said rules provide for 
and require delivery and that until actual delivery, the Indian and 
his land are still under restrictions, subject to tbe guardianship 


powers of tbe respondent. 

He further says that at tbe time the relator made his bid 
21 of $1,500 for tbe land that be, the relator, well knew that 
the land was- valuable for oil and gas mining purposes and 
was worth far in excess of tbe amount of bis bid; that tbe fact is 
that the consideration for the conveyance is so grossly inadequate 
that he would be recreant to his duty as guardian of the said Indian 
allottee and would be performing an unconscionable act were be to 
permit tbe consummation of tbe sale by the delivery of said deed 
to tbe relator. 

Wherefore having made full and complete return to the rule to 
show cause, and answer to the petition, he prays that said rule may 
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be discharged, that the petition may he dismissed with his reasonable 
costs, and that he may be permitted to go lienee without dav. 

FRANKLIN K. LANE, 
Secretn.ru of the Interior. 


CHARLES D. MAIIAFFIE, 

Solicitor. 


C. EDWARD WRIGHT, 

Assistant Attorney. 


District of Columbia, ss: 

% 

Franklin Iv. Lane on oath deposes and says that he has read over 
the foregoing answer by him subscribed and knows the contents 
thereof; that the matters and things therein set forth he is informed 
are true and he believes them to be true. 

FRANKLIN K. LANE, 
Secretary of the Interior. 

Subscribed and sworn to this 21" day of March, 1917. Before 
me: 

[seal.] W. BERTRAND ACKER, 

Notary Public in and for the 

District of ('olurnbia. 

(Endorsed:) Service acknowledged Mar. 21, 1917. F. W. Clem¬ 
ents, Att’y for Relator. 

/ %j 
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Joinder in Issue. 


Filed April 9, 1917. 


♦ * * * * * * 

Now comes the Relator by his attorneys, and joins issue upon 
the respondent’s return to the rule to show cause in the above en¬ 
titled action. 

ALEX BRITTON, 

EVANS BROWNE, 

F. W. CLEMENTS, 

Attorneys for Relator. 


(Endorsed:) 
1917. 


Service hereof acknowledged this 7th day of April, 

C. EDWARD WRIGHT, 
Attorney for Respondent. 
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Agreed Statement of Facts. 

Filed June 13, 1918. 

******* 

The above entitled cause coming on to l>e heard by the court on 
relator’s joinder of issue on respondent’s return to the rule to show 
cause, it is hereby stipulated and agreed that the following statement 
of facts is to he taken as true the same as if each fact were introduced 
and proved in evidence: 


That on July 30, 1913, Dwight Rutter executed an application 
for the removal of restrictions under the act of Congress approved 
May 27, 1908 (Public No. 140), on the following described land 
located in Carter County, Oklahoma, to wit: S. M> S. W. V4 N. E. Vi, 
X. W. y 4 N. W. Vi 8. E. Vi, 8. M> 8. E. Vi N. W. Vi, S. E. 10 acres 
an<l W. 20.33 acres, lot 2 ; N M: of 20.17 acres, lot 3, Sec. 18, T. 2 8., 
R. 3 \V., which application was received at the I nion 
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Agency, March 7, 1914. 


II. 

That on June 19, 1914, the Secretary of the Interior duly ap¬ 
proved said application by an order of that date in words and figures 
as follows, to wit: 


Department of the Interior, 
Washington, D. C., July 19, 1914. 

Number 10497. 

Poll Number 2948 Full-blood. 

Whereas, Dwight Rutter, a citizen of the Choctaw Nation, was 
allotted the following described land, to-wit: 

South half (S./2) of Southwest quarter (S. W./4) of Northeast 
quarter (N. E./4) Northwest quarter (N. W./4) of Northwest quar¬ 
ter (X. W./4) of Southeast quarter (S. E./4), South half (S./2) of 
Southeast quarter (S. E./4) of Northwest quarter (N. W./4), South¬ 
east Ten (10) acres and West Twenty and thirty-three hundredths 
(20.33) acres of Lot 2 (2) and North Twenty and seventeen (20.17) 
hundredths acres of Lot Three (3) of Section Eighteen (18), Town¬ 
ship two (2) South, Range Three (3) West of the Indian Rase and 
Meridian, containing 100.50 acres, more or less, located in Carter 
County, Oklahoma. 

Now, Therefore, I, under the authority vested in me by the Act 
of Congress approved May 27, 1908 (Public No. 140), and the regu- 
.lations prescribed thereunder, hereby remove the restrictions from 
said described land, such removal of restrictions to become effective 
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only and simultaneously with the execution of deed by said allottee 
to the purchaser after said land has been sold in compliance with 
the directions of the Secretary of the Interior. 

LEWIS C. LAYLIN, 
Assistant Secretary of tlw Interior. 


111 . 

That due appraisal was made of said lands and the value thereof 
was fixed at $1,300, the land having no known value other than for 
agricultural purposes. That thereafter the land was offered for sale 
on three occasions, to wit, on September 25, 1014, December 10. 

1014. and March 27, 1015. That no bids were received at anv of 
these sales. That thereafter the land was, by order of June 10, 

1015, again ordered to be sold, under the Regulations of June 20, 
1008, and subsequent amendments, at not less than the appraised 

price. That pursuant to said order, the land was advertised 
24 for sale October 23, 1015, the last day of bidding being fixed 
•as December 4, 1015. That the terms of the sale were ten 
per cent with the bid, one-half cash, and the balance in six and 
twelve months, and the right to reject any and all bids was reserved, 
and the sale was made subject to any existing valid leases on the 
premises. 

IV. 


That at the fourth sale, on December 4, 1015, about twenty-live 
persons were present, but only two persons bid for the land; that the 
highest bidder was C. E. Sykes, the relator; that the amount of his 
hid was $1,500, $150 of which he paid in cash with his bid; that on 
the same date the field clerk in charge certified to the facts above 
stated as to the relator’s bid, and recommended the acceptance 
thereof. 

V. 


That on November 17, 1015, Dwight Butter executed an oil and 
gas mining lease, subject to approval by the Secretary of the Interior, 
on said land to one E. Dunlap, notice of which was received by the 
Superintendent of the Five Civilized Tribes November 18, 1015, and 
the lease itself was filed with said Superintendent December 13, 
1015; that said lease provided for a $15 bonus paid to said Butter 
and $285 additional paid to the Superintendent upon an inspector’s 
report duly made showing a bonus value of at least $3 an acre for a 
lease on the day it was made. 

That on November 20, 1015, said Butter, notwithstanding his 
lease to said Dunlap, executed another oil and gas mining lease to 
C. E. Sykes, the relator, for which he received $25 as cash bonus; 
that notice of said lease was deceived by said Superintendent No¬ 
vember 22, 1015, and the lease itself was filed December 0, 1015. 

That in an affidavit accompanying said lease said Sykes 
25 stated that his business experience during the preceding five 
years had been oil and gas development and production and 




UNITED STATES OF AMERICA EX REL. C. E. SYKES VS. 


‘JO 

lumber and rig and tank building. That on November 13, 1915, a 
gas producing well was brought in on Sec. 28 of T. 2, R. 3, about two 
and one half miles from the land in controversy. 


VI. 

That on December 22, 1915, the Superintendent of the Five 
Civilized Tribes in a letter, photographic copy of which is attached 
to plaintiffs bill and marked Exhibit E, notified Butter that relator 
had bid the sum of $1,500 for the land, which offer had been ac¬ 
cepted subject to approval by Butter and requested Butter to call at 
the office of one Foltz, Field Representative, for the execution of a 
deed, as stated in said letter. That on January 6, 1910, said Foltz 
forwarded to said Superintendent a deed executed by said Butter in 
favor of said Sykes, copy of which letter is attached to plaintiff s bill 
and marked Exhibit F. 

VII. 

That on January 10, 1916, the Superintendent of the Union 
Agency advised Dwight Butter “that the Oil Inspector reports a very 
large gas well has been brought in within one and a half miles of 
this tract,” said letter being in words and figures as follows, to wit: 

Mr. Dwight Butter, Goodwater, Oklahoma. 

Dear Mr. Butter: Referring to the recent sale of 100.50 acres of 
your land in Carter County for a consideration of $1,500, I have to 
advise that the Oil Inspector reports a very large gas well has been 
brought in within one and one half miles of this tract. 

This may affect the value of this land and I would request that 
you advise me by return mail, using the self-addressed envelope 
which is inclosed, as to whether or not you still wish to accept the 
offer of $1,500. If you believe that this consideration is now inade¬ 
quate the deed will be returned for cancellation and the 
26 bidders deposit will be returned to him. 

Sincerely yours, 

GABE E. PARKER, 
Superintendent for the 

Five Civilized Tribes. 


VIII. 

That thereafter Butter mailed to the Superintendent, Union 
Agency, who duly received same, letters dated January 13 and 17 
and 19, 1916, which are in words and figures as follows, to wit: 

1-13-16, Goodwater, Okla. 

Mr. Gabe E. Parker. 

Dear Sir: In replying to your letter and I will say that land 
well worth ($2,000) two thousand dollars, or more, because pretty 
close the large Gas well. Please be sure and tried to sell ($2,000) 
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two thousand dollars at. more for me than I’ll he proud of it. Just 
do that like your own land. He sure and tried to sell it before 
summer. I want ($2,000) two thousand dollars, or more. 

Please met me know at once what von think. 

Yours respectfully, 

DWIGHT BUTTER. 


1 - 17 - 10 , Goodwater, Okla. 


Hon. Gabe E. Parker: 


1 J. iT 1 trying to write you again about that land in Chickasaw, 
PKJ.oO acres. ^ ou wrote me and said a very large Gas well is pretty 
(lose to my land. And I want you to sell that land for me what you 
think it will worth. Don't you think it will worth $5,000 or $0 000 
dollars. 1 guess it will myself. Please !>e sure to sell it for me. 
k.ix thousand or live thousand, before fall. 1 guess you get that 

!f 4 J er 1 w , rote t0 y° u and 1 thought it will alright to sell 

it. tor $2,00(), two thousand dollars, but I just kept on study and I 
hnd out and* of course worth more than that. So I write to you 
again. Be sure try to sell it before fall for $5,000 or six thousand 
dollars. Send that deed back. I don’t want that $1,500, fifteen 
hundred. 

Please let me know what you think about that. 


Respectfully yours, 


DWIGHT BUTTER. 


January 19, 1910. 

Hon. Gabe E. Parker, Muskogee, Okla. 

} our telegram in reply to the one I sent you received. 

This is to advise that some time ago 1 made application for the 
removal of my restrictions on the Surplus Allotment of mine located 

1,1 Carter County, hut since the oil development you advised 
'l( me not to sell. This is to assure you that T do not want to 

sell my Surplus Allotment, So please send the deed which I 
executed, back to me. 

As to the oil and gas lease on my land to E. Dunlap, this is to 
ad\ise that 1 am in need of some money and that I am anxious that 
you approve the Oil and Gas Lease Executed to E. Dunlap and 
hereby request you to approve same. 

Yours very truly, 

DWIGHT BUTTER. 


IX. 

That on January 20, 1910, relator deposited with said Superin¬ 
tendent money covering the entire balance due on the purchase price 
of said land; and on January 26, 1916, requested that both oil and 
gas mining leases aforesaid should be disapproved and that deliverv 
of the deed should be made to him. 
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X. 

That on February 24, 1910, the Acting Superintendent of the 
Union Agency transmitted to the Commissioner of Indian Affairs a 
report relative to the sale of said land in which the Commissioner 
was advised as follows: 

On November 17, 1914, the allottee executed an oil and gas min¬ 
ing lease covering the land in favor of E. Dunlap and a subsequent 
lease, dated November 20, 1915, in favor of C. E. Sykes. Both 
leases have been filed in this ollice for approval. On November 13, 
1915, a gas well was completed in the vicinity of the land which 
gave it considerable value for oil and gas mining purposes. The 
ollice has under consideration those leases and the sale of the land 
and, after a full investigation has been made, the leases will be for¬ 
warded to your oftice with recommendation for appropriate action. 
The sale of the land will also be disposed of by this report and every 
effort will l>e put forth to forward it at the earliest possible date. 


XI. 


That thereafter, on March 11, 191(3, the Superintendent of the 
Union Agency recommended the disapproval of said leases and re¬ 
voked the sale to Sykes in which order the Superintendent made a 
finding that: 

The allottee executed the deed under the erroneous impression of 
facts and it does not appear to his best interest to sell the 
28 land at this time. The sale therefore will be revoked and the 
deed executed bv the allottee canceled. 


XII. 

That on motion of relator and said Dunlap to reopen and recon¬ 
sider the Superintendent’s said decision and action of March 11, 
1910, a hearing was had March 20, 1910, before duly appointed rep¬ 
resentatives of said Superintendent, at which both relator and Dun¬ 
lap were present in person and by counsel and were heard. 

XIII. 

That thereafter, on April 3, 1910, said Butter wrote to the Super¬ 
intendent of the Union Agency a letter in words and figures as. fol¬ 
lows, to wit: 

4-3-10, Goodwater, Okla. 

lion. Gabe E. Parker. 

Dear Sir: Please advise me whether are you going to do with 
that my land sold? Which District Agent of Ardmore S. A. Mills, 
sold that land to C. E. Sykes for $1,500 fifteen hundred dollars. So 
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I want you to approve that land sold and send the Deed to him and 
get that money. 

But don’t approve that about the Oil Lease to E. Dunlap. Say did 
he send you the $285 two hundred and eighty-five dollars, he told 
me he did, but I don't believed. But don’t approve that Oil Lease. 
Because 1 just want that land sold I want to make an improvement 
on my home stayed land. Home stayed on my land is no improve¬ 
ment at all. No farm. No house either. That is why I want that 
$1,500 dollars. 

Be sure and get that money and wrote me message. But don’t 
approve that Oil Lease to E. Dunlap. Please notify me right away, 
then I’ll be obliged. 

Yours respectfully, 


DWIGHT BUTTER. 


XIV. 


That after said date and on April 7, 1916, the Superintendent of 
the Union Agency wrote a letter in words and figures as follows 
to wit: 

Mr. Dwight Butter, Goodwatcr, Oklahoma. 

Dear Mr. Butter: Referring to your letter of 3d instant asking 
that the sale of your land be approved, and the lease thereon in 
favor of Mr. E. Dunlap disapproved, you are advised that 
29 this matter will be referred to the Department within the 
course of a few days. It is not believed that it would be to 
your best interests at this time to sell this land. 

Sincerely vours, 

(Signed) " * GABE E. PARKER, 

Superintendent for the 

Five Civilized Tribes. 


That on May 11, 1916, the Assistant Commissioner of Indian 
Affairs transmitted the record to the Secretary of the Interior and, 
in such a letter of transmittal recommended that the Superintendent 
for the Five Civilized Tribes be directed to withhold delivery of the 
deed executed by Dwight Butter conveying 100.50 acres of his sur¬ 
plus allotment to Sykes. 

XVI. 

That on June 8, 1916, the Superintendent of the Five Civilized 
Tribes returned to the relator the purchase price of said land in the 
form of two cheques, one for $150 and the other for $1,350. That 
on August 15 1916, relator through his attorney returned said 
cheques to said Superintendent with a request that they be retained 
pending the final outcome of the controversy, and said moneys are 
pursuant to said request, still retained by the said Superintendent. 
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XVII. 

That on August 1, 191(1, the United States Oil Inspector sub¬ 
mitted a report to the Superintendent of the Union Agency, which 
report is in words and figures as follows, to wit: 

Mfskogee, Oklahoma, August 1, 1910. 


lion. Gal>e E. Parker, Supt. for the Five Civilized Tribes, Muskogee, 

Oklahoma. 

My dear Mr. Parker: In compliance with oHice request for 
report with reference to the oil and gas value ol the following de¬ 
scribed allotment: 

;i() Lease No. 33428. Dated 11-20-15. Dwight Putter to 

0. E. Svkes. Covering the S. Vi of S. W. Vi of N. E. Vi ; 
N. \V. Vi of N.‘ \Y. y 4 of S. E. Vi ; the S. % of S. E. Vi of N. W. %; 
the S. E. 10 acres and \V. 20.33 acres of Lot 2; and the N. 20.17 
acres of Lot 3—See. 18—2 S.-3 W., 100.50 acres: 

1 beg leave to report that an examination shows several wells to 
he drilling in the immediate vicinity of this allotment as follows: 

Three-fourths mile due west, the Gypsy Oil Company are drilling 
a test well located in the southeast corner of the S. \V. Vt of n. w. y 4 
of Sec. 13-2 S.-4 \Y., and that the latest report under date of July 
27th is to the effect that they are approximately 1,100 feet. In the 
drilling of this test, a showing of both oil and gas was encountered 
at a depth <4* 540 feet. Another showing was drilled into at a depth 
of 1,058 feet, estimated at approximately 10 barrels daily. The test 
is still drilling. 

One and three-fourths miles southeast, the MeMan Oil Company 
are drilling a test well, located in the southwest corner of the 
S. \V. Vi of S. E. y 4 of Sec. 20-2 S.-S. W. A little over Vi mile 
northeast, B. P>. Jones has a rig up preparing to drill a test well in 
the S. W. y 4 of S. W. Vt of Sec. 8-2 S.-3 W. 

The above are the tests drilling closest to this land, although 
there are several wells drilling in Township 2 South, Ranges 3 and 
4 West, as follows: 

S. W. Vt of S. W. Vt of Sec. 0, Holdridge & Prodie, drilling at 
1,200 feet; 

Near the center of Sec. 20, Lewcinda Oil Company, drilling at 
100 feet. 

In the N. W. Vt of S. W. Vt of Sec. 28, the Gypsy Oil Company, 
drilling at 1,750 feet. 

This latter location is immediately north of a large gas well com¬ 
pleted some time ago by this company, at a depth of 2,000 feet. 

There is practically no land available for leasing for oil and gas 
mining purposes in either of these two townships. Reports of geolo¬ 
gists show a very favorable structure in this locality. 

In view of the above test wells drilling, this allotment has con¬ 
siderable speculative value for oil and gas mining purposes, and at 
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the present time would command a bonus of from $75.00 to $100.00 
per acre. • 

Plat showing surrounding development, herewith attached. 
Sincerely yours, 


OLE BRADLEY, 

U. S. Oil Inspector. 

XVIII. 


That on August 12, 1916, the said Superintendent recommended 
the disapproval of the oil and gas mining lease to said relator and 
the same was disapproved by the Secretary on September 12, 1916; 
that on August 12, 1916, said Superintendent recommended the 
approval of the lease to said Dunlap conditioned upon the 
31 payment of $7,237.50 bonus by said Dunlap, and the same 
was approved by the Secretary September 12, 1916. That 
lease, as well as the Sykes lease and deed, are still in the custody and 
possession of the Superintendent at Muskogee. 


XIX. 

That on August 15, 1916, the relator, through his attorney, re¬ 
turned to said Superintendent the aforesaid cheques for $150 and 
$1,350, representing the purchase price of the land, and notified 
said Superintendent that relator, “through his grantee,” had taken 
possession of the land and would resist any attempt to place “any 
lessee other than himself in possession of the land.” 


XX. 

That thereafter relator filed a suit in the District Court for Carter 
County, Oklahoma, against said Butter and said Dunlap seeking to 
enjoin said Dunlap from placing any lease on record and from pay¬ 
ing to said Superintendent the sum of $7,237.50 bonus on said lease, 
and a temporary restraining order was granted October 2, 1916. 
That said suit is now pending, continued from time to time by agree¬ 
ment, awaiting the outcome of this suit. That thereafter and on 
November 20, 1916, the relator filed a petition in the District Court 
for Muskogee County, Oklahoma, praying for a writ of mandamus 
to compel said Superintendent to deliver the deed aforesaid to the 
relator. That said last mentioned suit was thereafter dismissed 
by the relator. 


XXI. 

That thereafter, on January 4, 1917, Sykes made due application 
to the Secretary of the Interior for the delivery of said deed. 
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XXII. 

That on February 5, 1917, the Assistant Secretary of the 
32 Interior denied the request for the delivery of said deed, 
which order is in words and figures as follows, to wit: 

Messrs. Britton & Gray, W ilkins Building, \\ ashington, D. 0. 

Gentlemen: Referring to your request tjated January 4> ^ l7 > 
relating to a deed executed by Dwight Butter, full-blood Choctaw, 
Roll No. 2948, for the sale of his surplus allotment to C. E. Sykes, 
and in which you ask that the Superintendent be permitted to make 
certain endorsements on the deed, record it, and alter such recouhng 
deliver it to you, you are advised that after careful consideration the 
Department' is unable to concur in the theory advanced by you. 
The Department is of the opinion that the jurisdiction ot the Secre¬ 
tary extends to the time of actual delivery of the deed. Its position 
in this regard has been acted on in many cases and from an admin¬ 
istrative standpoint a change such as you suggest would be very un¬ 
desirable. Accordingly, the request for the delivery of this deed is 

denied. , » , 

As the situation is fully before the Department no useful purpose 

would be served by oral argument. 

Very truly yours, 

y > * ! BO SWEENEY, 

Assistant Secretary. 

XXIII. 

That thereafter and on January 10, 1917, said Dwight Butter died 
leaving a wife and minor child. 

XXIV. 

That Sections 25, 20, 27 and 28 of the Regulations concerning 
removal of restrictions and sale of restricted land provide as follows: 

25. Upon the proper consummation of a sale made in compliance 
with the directions of the Secretary of the Interior, the Indian 
Agent, or other officer in charge of the Union Agency, will make an 
endorsement upon the order for the removal of restrictions from the 

land sold, using the following form: , _ _ _ 

I hereby certify that, pursuant to the above order, the land de¬ 
scribed therein has been sold in compliance with the directions of 
the Secretary of the Interior, and that to make the sale eftecti\e, 
deed for said land from said allottee to - , the purchaser, 

was executed on-, 190-. . 

26. The Indian Agent, or other officer in charge of the Union 
Agency, will make an endorsement upon the deed also, using the 

following form: , . _ , _ _ 

I hereby certify that the land conveyed by this deed has been 
sold in compliance with the directions of the Secretary of the In- 
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terior pursuant to the order dated 


-, 190-, for the 


removal of restrictions from said land. 

27. Such deed and the order for the removal of restric¬ 
tions, thus endorsed shall, after proper record thereof has been made 
at the Union Agency, be delivered by the Indian Agent to the 
grantee. 

28. The proceeds of such sales shall be held by said Indian Agent 
in his official capacity, and be disbursed for the benefit of the re¬ 
spective Indians as the Secretary of the Interior may direct in each . 
case. 

That neither of above endorsements has been made on the order 
for removal of restrictions and the deed here involved, nor have said 
deed and order been recorded as required by Rule 27. 

It is agreed that on the hearing of this suit either party may be 
heard respecting the relevancy or materiality of any particular fact 
or facts appearing in this statement. 

F. W. CLEMENTS, 

Attorney for Relator. 
CHARLES D. MAIIAFFIE, 

Solicitor. 

C. EDWARD WRIGHT, 

Assistant Attorney. 

T. S. PLOWMAN, 

Assistant Attorney. 


Supreme Court of the District of Columbia. 

Wednesday, December 18th, 1918. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

* * * * * * * 

Come now the parties hereto by their respective attorneys of 
record; whereupon this cause is heard upon the agreed statement of 
facts filed herein, pursuant to stipulation of said attorneys and is 
argued and submitted to the Court. Upon consideration whereof 
the Court finds in favor of the respondent, and thereupon 
84 the petitioner electing to stand, it is considered that the Rule 
to Show Cause issued herein be, and the same is hereby dis¬ 
charged, and the petition dismissed. Further it is considered that 
respondent recover of petitioner his costs of defense to be taxed by 
the clerk and have execution thereof. 

From the foregoing, the petitioner by his said attorneys, in open 
court, notes an appeal to the Court of Appeals; whereupon the pen¬ 
alty of a bond for costs is fixed in the sum of One Hundred Dollars, 
($100.00) with leave to deposit the sum of Fifty Dollars ($50.00), 
with the clerk, in lieu thereof. 
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UNITED STATES OF AMERICA EX REL. C. E. SYKES VS. 


Memorandum. 

December 27, 1918.—Appeal Bond approved and filed. 

Assignment of Errors. 

Filed December 27,1918. 

******* 

Comes now the United States upon the relation of C. E. Sykes, 
Relator in the above numbered and entitled cause, and in connection 
with the petition for writ of error in this cause assigns the following- 
errors for a reversal of the judgment entered herein as appears of 
record: 

I. 


That the court erred in dismissing the petition of the relator filed 
in this cause. 

ir. 


That the court erred in failing to find and hold that upon the 
execution of the deed by the allottee to the purchaser, the 
35 relator in this cause, in accordance with the departmental 
order of July 19, 1914, removing the restrictions upon the 
sale of the land in question by the allottee, Dwight Butter, upon 
the execution of such deed, all jurisdiction over the land involved 
by the respondent, the Secretary of the Interior, was at an end, save 
and except for the ministerial duty of entering upon the deed the 
facts with regard to the removal of the restrictions on the sale of this 
land and of the actual sale thereof under the departmental regula¬ 
tions, all of which were solely for the benefit of the purchaser. 

III. 


That the court erred in failing to enter an order awarding the 
writ of mandamus as praved for in the petition filed in this cause. 

F. W. CLEMENTS, 
Attorney for Plaintiff in Error. 


Designation of Record. 

Filed December 27, 1918. 

******* 

For the purpose of the writ of error prayed and allowed herein 
on the — day of-, 1918, the clerk will please prepare a tran¬ 

script of record including therein the following: 

I. 

Original petition for writ of mandamus including all exhibits. 
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ir. 

Rule to show cause with Marshal’s return thereon. 


III. 

Answer of Respondent. 

IV. 


Joinder upon respondent’s return or answer to the rule to 
30 show cause. 


Agreed statement of facts. 


V. 


VI. 


Order of court dismissing petition tiled in this cause. 


VII. 

Assignment of Errors. 

VIII. 

Appeal bond. 

IX. 

Designation of Record. 

F. W. CLEMENTS, 
Attorney for Plaintiff in Error. 

(Endorsed:) Service acknowledged Dec. 26/18. C. Edward 
Wright, Att'y for resp’t. 


37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
36, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 59993 at Law, wherein United 
States of America, ex rel. C. E. Sykes is Petitioner and Franklin 
K. Lane, Secretary of the Interior, is Respondent, as the same re¬ 
mains upon the files and of record in said Court. 
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In testimony whereof, I hereunto subscribe my name and affix the 
seal of said Court, at the City of Washington, in said District, this 
21st day of January, 1919. 


| Seal Supreme Court of the District of Columbia. 



JOHN R. YOUNG, Clerk. 
W. E. WILLIAMS, 

Assistant Clerk. 


Endorsed on cover: District of Columbia Supreme Court. No. 
3245. United States of America ex rel. C. E. Sykes, appellant, vs. 
Franklin K. Lane, Secretary of the Interior. Court of Appeals, 
District of Columbia. Filed Jan. 24, 1919. Henry W. Hodges,- 
clerk. 
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UNITED STATES OF AMERICA ex Rel. C. E. SYKES, 

Appellant, 


FRANKLIN K. LANE, Secretary of the Interior 


ALEXANDER BRITTON, 

F. W. CLEMENTS, 

Attorneys for the Relator, Sykes 


H. A. LEDBETTER, 

Of Counsel 








^ourt of J[pjieals, jjistrict of Columbia. 

JANUARY TERM, 1919. 

No. 3245. 


UNITED STATES OF AMERICA ex Rel. C. E. SYKES, 

Appellant, 

vs. 

FRANKLIN K. LANE, Secretary of the Interior. 


This suit involves an application for a writ of mandamus, 
compelling the respondent, Franklin K. Lane, Secretary of 

the Interior, to deliver to the relator a certain deed executed 

•. _ 

by one Dwight Rutter, a full-blood Choctaw Indian, in pur¬ 
suance of a sale of the land involved under an order of the 
respondent in connection with the removal of the restrictions 
against alienation of the property in question. 

The land involved is a portion of an allotment made to 
the Indian in distribution of the tribal property under the 
law of the Congress. There was a restriction against the 
alienation of the land allotted, but by act of May 27, 1908 
(35 Stats., 312), it was provided: 

“That the Secretary of the Interior may remove 
such restrictions, wholly or in part, under such rules 
and regulations concerning terms of sale and disposal 
of proceeds for the benefit of the respective Indians as 
he may prescribe.” 
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The ease was tried on an agreed statement of faets (Rec¬ 
ord, pages 18 to 27, inclusive). 

In furtherance of the power vested in the Secretary of the 
Interior under the act. of 100S, to remove restrictions, Dwight 
Butter, the allottee, on July 30, 1013, executed an applica¬ 
tion for the removal of restrictions on the lands the subject 
of this suit. Acting thereon, the Secretary of the Interior, 
Julv 10, 1014, entered the following order: 

“Now, therefore, I, under the authority vested in 
me by the act of Congress of May 27, 1008, Public 
No. 140, and the regulations prescribed thereunder, 
hereby remove the restrictions from said described 
land, such removal of restrictions to he effective only 
and simultaneously with the execution of deed hi/ 
said allottee to the purchaser after said land has been 
sold in compliance with the directions of the Secre¬ 
tary of the Interior. 

The regulations under said act provided for the appraisal 
of the lands preliminary to their offering tor sale. An ap¬ 
praisal was duly made ot the lands here in Question, whi(.h 
fixed their value at $1,300. Thereafter the land was offered, 
after due advertisement, on three occasions, to wit, Septem¬ 
ber 25, 1014, December 10, 1014, and March 27, 1015. On 
each occasion no bids were received for the purchase of the 

land. 

June 10, 1015, the land was again offered for sale at not 
less than the appraised price. Pursuant to this order, due 
advertisement was made, the last day ot bidding being tixed 
for December 4, 1015. On the last-mentioned date about 
twenty-live persons were present, und 0. K. S\ kes, tin n - 
lator, who bid $1,500 for the land, was the highest bidder, 
and under the terms of the sale one-tenth was paid in cash 
with the bid, the clerk in charge certifying to the superin¬ 
tendent of the Five Civilized Tribes the fact of the sale of 
the land to Sykes, with recommendation that the offer be 
accepted and the sale thereby consummated. 
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December 22, 1915, the superintendent notified the allot¬ 
tee, Butter, that relator had bid the sum of $1,500 for the 
land, which offer had been accepted, subject to his approval, 
and requested Butter to call at the ollice of one Foltz, field 
representative, for the execution of the deed and for any 
additional information he might desire in the premises. In 
said letter it was said: 

“If you desire the immediate use of the proceeds 
or a part thereof I would advise that you give the 
matter attention, as the money will not be subject to 
disbursement until the sale has been finally closed/' 

January 6, 1916, the field representative, Foltz, forwarded 
to the superintendent a deed for the land in question, exe¬ 
cuted by the allottee in favor of the relator, for a consid¬ 
eration of $1,500. 

November 13, 1915, just three weeks before the sale under 
the. advertisement on December 4, 1915, a gas-producing 
well was brought in about two and one-half miles from the 
land here involved, and on January 10, 1916, after receipt 
of the deed executed by the allottee to the relator, the super¬ 
intendent addressed a letter to the allottee, in which he said: 

“Referring to the recent sale of 100.50 acres of 
your land in Carter County for a consideration of 
$1,500, I have to advise that the Oil Inspector re¬ 
ports a very large gas well has been brought in within 
one and one-half miles of this tract. 

“This may affect the value of this land and 1 would 
request that you advise me by return mail, using the 
self-addressed envelope which is inclosed, as to 
whether or not you still wish to accept the offer of 
$1,500. If you believe that this consideration is now 
inadequate the deed will be returned for cancellation 
and the bidder’s deposit will be returned to him.'' 

Then followed a series of letters between the allottee and 
the superintendent, in which the allottee first stated that he 
wanted $2,000 for the land, which he afterwards raised to 
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five or six thousand. He had, prior to the sale, on Decem¬ 
ber 4, 101 o, to wit, on November 17 and November 20, 1915, 
executed two oil-and-gas leases covering the lands in ques¬ 
tion, the first to one E. Dunlap and the second to C. E. 
►Svkes, the relator. 

Regarding these leases, he first stated that he was anxious 
that the Dunlap lease be approved, as he needed the money. 
Eater, that he did not care to lease the land, but wanted the 
sale to Sykes, the relator, carried into effect, as he desired the 
money to improve the balance of his allotment during the 
coming summer, and in the final letter from the allottee, 
dated April 3, 1910, the superintendent was advised that he 
wanted him to send the deed to the relator and get the 
money; that he did not want the Dunlap lease approved. 
Since the letter last referred to, the allottee has died. 

Responding to this last letter, the superintendent advised 
the allottee, on April 7, 1910, that the Dunlap lease would 
be referred to the department in the course of a few days, 
and in conclusion said: 

‘‘It is not believed that it would be to vour best 
interests at this time to sell this land.” 

Regarding the sale to the relator, Sykes, report of the sale 
was made by the superintendent to the Commissioner of 
Indian Affairs, recommending that he be directed to with¬ 
hold the delivery of the deed. The matter was passed on by 
the Commissioner of Indian Affairs to the Secretary of the 
Interior, where approval was given to the recommendation 
of the superintendent, and acting thereon the deed has since 
been withheld from the relator, although the relator, on 
January 20, 1910, had paid to the superintendent the bal¬ 
ance of the purchase price. 




The Sole Question in This Case is, When Did the Jurisdiction 
of the Secretary of the Interior Over This Land Termi¬ 
nate? 

The land in question, as before stated, was a part oi the 
property of the Choctaw Tribe of Indians, for which they 
held a title bv deed from the United States, and the subse¬ 
quent control over the property by the United States and t le 
respondent as agent was due to the relation ot the United 
States to the Indians, they being treated as wards ol the 

In settling the affaire of the tribe, the distribution o Hit 
property in allotment to the individual members was deter¬ 
mined upon, and the land here in question had been duly 

and regularly allotted to this Indian. 

Surely, through such allotment, all interest or title in the 
property of the United States, either directly or reversionary, 

"‘'it il h ue "hat this property, when given to the Indian in 
allotment, was with a restriction against alienation, and to 
remove such restriction was the purpose of the act o U S. 
Bv that act the Secretary of the Interior, ... re.no mg the 
restriction, was authorized to make such rules and legu a- 
hons as to him seemed lit and proper “concerning terms ol 

sale and disposal of proceeds.” 

It mav be admitted that under the broad powers ot the 

right conferred upon the Secretary to remove the restriction 

from sale wholly or in part, that he could have conditioned 

!, ie sale of the land as he saw lit. Under the legislation, , 

was clearlv within his power to remove the restriction .igams 

alienation without condition, thus leaving the Indian free 

to dispose of his property as he saw fit. 

In the present ease we have solely for consideration, how¬ 
ever the terms of the order removing restrictions agamst sa c 
of the property here in question, and m this connection 


will be noted that the ,order removing the restrictions pro¬ 
vides : 

“Such removal of restrictions to be effective only 
and simultaneously with the execution of deed by 
said allottee to the purchaser after said land has been 
sold in compliance with the direction of the Secretary 
of the Interior.” 


It is our contention that when, after due advertisement, 
based upon the previous appraisal of this property, a sale 
occurred on December 4, 1015, at which as many as twenty- 
live persons were present, and at which the relator was the 
highest bidder, the property being “knocked down" to him 
for the su'm of $1,500, and when the result of this sale had 
been reported to the superintendent of the Five Civilized 
Tribes he approved of the sale and advised the allottee 
thereof, with direction that he ratifv it if desired bv the exc- 
cution of a deed to the relator as purchaser, and when the 
allottee, after conference with the field representative, duly 
executed the deed to the relator under the sale thus made, 
the same being by the held agent transmitted to the super¬ 
intendent of the Five Civilized Tribes, that by the execution 
of the deed, and thereupon the order for the removal of re¬ 
strictions against alienation of this property was fully 
effected, and thereby all jurisdiction of the United States 
over the sale of this property was at an end. 

The power of supervision or control over the property of 
the Indian necessarily ended when the restrictions against 
alienation were removed, and under the terms of the order 
removing restrictions, this occurred simultaneously with the 
execution of the deed to the property in favor of the pur¬ 
chaser at the sale conducted by government otlicials under the 
departmental regulations. 

The title of the purchaser in and to the property was then 
complete, subject, of course, to the final payment, made, as 
before stated, January 20, 1910, and the Indian agent there- 
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after held the deed as the representative of the purchaser, 
and not as representative of the allottee. 

While it perhaps does not affect the sale here in question 
it is worthy of note that the death of the Indian removes all 
restrictions against alienation of the allotment, so that all 
control of the Secretary of the Interior over this land is now 
at an end. Richards et al. rs. Parker et a!., 245 Fed., 330. 

It is true that the regulations issued under this act of 1008 
provided, upon the consummation of a sale, the Indian 
agent, or other officer in charge of the Union agency, will 
make an endorsement upon the order for the removal of 
restrictions regarding the sale of the land. Also, to make 
an endorsement upon the deed showing that the land con¬ 
veyed thereby had been sold in compliance with the order 
of the Department removing restrictions, and .that such deed 
and the order for the removal of restrictions thus endorsed, 
after proper record bad been made at the Union agency, 
were to be delivered to the purchaser. 

The order for the removal of restrictions was in nowise 
conditioned by these several acts occurring after the sale of 
the land and the execution of the deed bv the allottee. The 
lands of full-blood Indians being generally restricted, these 
several acts performed after the execution of the deed in 
consummation of the sale were for the benelit of the pur¬ 
chaser, and in order to make his purchase available to him 
in subsequent transactions without possible difficulties re¬ 
garding the Indian’s right of alienation. 

As before stated, these several acts were solely for the 
benelit of the purchaser, and, occurring as they do after the 
full scheme for the sale of the lands and the removal of re¬ 
strictions had been accomplished, were pure and simple min¬ 
isterial acts, the performance of which can, therefore, be 
compelled by mandamus. 

Tn this connection the decision of the Supreme Court in 
the case of Ballinger vs. Frost (216 U. S'., 240) is very 
illuminating. In that case the Secretary of the Interior, in 
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the distribution and disposition of the lands patented to 

the Choctaw and Chickasaw tribes of Indians, was author¬ 
ized to create and dispose of town sites within the lands pat¬ 
ented for the benetit of said nations. 

A town site had been selected under this legislation known 
as Mill Creek, and by later legislation the Secretary of the 
Interior, upon the recommendation of the Commission to 
the Five Civilized Tribes, was authorized to make and dis¬ 
pose of an addition to said town site. This authority the 
Secretary refused to exercise, and thereafter this land, ad¬ 
joining the town of Mill Creek, was selected in allotment 
for the Indian, l>clle Frost. 

Fuder the allotment act nine months was allowed within 
which to contest the right to allotment, and this period hav¬ 
ing expired, a certificate of allotment was issued in favor of 
said Indian. Thereafter, the Secretary of the Interior, on 
the finding that tlie land selected for this Indian had been 
under urban occupation prior to her selection in allotment 
and that since that date very valuable improvements bad 
been placed thereon, attempted to cancel her allotment cer¬ 
tificate. Mandamus was brought to compel the Secretary of 
the Interior to deliver to this Indian patent on her allotment, 
as by the law provided. In disposing of this matter the court 
said, at page 248: 


“The Interior Department has general control over 
the affairs of the Indians—wards of the Government. 
In addition, the Secretary of the Interior was bv these 
several acts specially charged with the duty of super¬ 
vising the action of the Commission to the Five Civ¬ 
ilized Tribes in making the allotments authorized by 
those acts. On both of these grounds he claims au¬ 
thority to have done what he did, and that his acts 
in that respect are not subject to review by the courts. 
We have no disposition to minimize the authority or 
control of the Secretary of the Interior, and the court 
should be reluctant to interfere with his action. 


★ * * 
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“Whenever, in pursuance of the legislation of 
Congress, rights have become vested, it becomes the 
duty of the courts to see that those rights are not dis¬ 
turbed by any action of an executive officer, even the 
Secretary of the Interior, the head of a department. 
However laudable may be the motives of the Secre¬ 
tary, he, as all others, is hound by the provisions of 
congressional legislation.” 

The court then takes up the legislation with regard to 
allotment of these lands in severalty between the members of 
the tribe and the provision allowing nine months for contest, 
which it finds the Nation failed to exercise, and for that 
reason held that Belle Frost’s rights in the allotment had 
become fixed. Proceeding, the court says, at page 249: 

“Thereafter the Secretary of the Interior had noth¬ 
ing but the ministerial duty of seeing that a patent 
was duly executed and delivered. 

“That the performance of a ministerial duty can 
be compelled by mandamus has been often ad¬ 
judged.” 

The court then makes reference to the following cases: 

Roberts vs. United States, 17(3 U. S., 221. 

Noble vs. Union River Logging Co., 147 U. S., 165. 
Barney vs. Dolph, 97 U. S., 652. 

Simmons vs. Wagner, 101 U. S., 260. 

United States vs. Scluirz, 102 U. S., 378. 

In this connection see Lane vs. Iloglund, 244 U. S., 174, 
and cases therein cited. 

There is and could be no suggestion of fraud with regard 
to the sale of this land. It is true that the bringing in of a 
gas well within two and one-half miles of the land undoubt¬ 
edly inspired activities when, for the fourth time, advertise¬ 
ment was made for the sale of this land. 

For agricultural purposes, the land was undoubtedly ap¬ 
praised too high, as on three separate offers no bid could be 
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secured at the appraised price. The relator, purchaser at 
the fourth sale, bidding above the appraised price, may have 
been speculating with regard to some unknown value which 
the land might possess in excess of its agricultural value. 

The sale, however, was after due. opportunity for all who 
desired to participate, and the possible value which subse¬ 
quent development may or may not disclose in nowise in¬ 
validated the sale. 

Undoubtedly the action of the superintendent to the Five 
Civilized Tribes in withholding the delivery of the Indian s ? 

deed to the relator was influenced by a motive to secure for 
the Indian, if possible, a higher price for the land. As said 
in the Belle Frost case, however, he could not override the 
rights of the relator, which had become fixed under the order 
for the removal of restrictions and the sale of the property, 
however laudable his motive might have been. 

In this connection, permit us to say that undoubtedly the 
purchaser was bound by the sale, and should the land pro\c 
to have no value except that for agriculture, he pays for his 
speculation with regard to other possible value. The added 
value to this land is supposed to lx* with regard to possible 
oil or gas to be found within the land. Experience has 
taught, particularly in the Oklahoma field, that speculation 
with regard to oil deposits is extremely hazardous. Oil may 
be found on all four sides of a forty-acre tract, and yet Mie 
tract be absolutely barren of such deposit. 

It should be remembered that although the gas-well 
brought within two and one-half miles of this land occurred 
on November 13, 1915, more than three years ago, there is 
nothing in this record to show that the land here in question 

has any value for either oil or gas. 

It is also true that when the statement of facts was agreed 
upon, in June, 1918, the respondent insisted upon including 
a report of a United States oil inspector, made August 1, 

1910, which will be found on pages 24 and 25 of the record, 
from which it will be noted that, although drilling is re- 
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ferred to in several places in the vicinity since the bringing 
in of the gas-well referred to, there is nothing to establish 
\alue in any ol the lands drilled upon for either oil or gas. 
In one instance a drilling is referred to of 1,100 feet, and it 
i> said that a showing of both oil and gas was encountered at 
a depth of 540 feet. Another test is referred to, but its loca¬ 
tion not given, where at 1,058 feet it was estimated a 10- 
barrel well was brought in. 

Surely it cannot be said that this report of the oil in¬ 
spector gives any real value to the land here in question 
for either oil or gas deposits, even if this matter were of any 

moment in determining this controversy, which we insist it 
is not. 

A craze follows any showing of either oil or gas, and the 
gambling frenzy will lead venturesome persons into paying 
great prices for a lease with a hope that a bonanza may be 
developed. These speculative conditions fix no real value on 
property on which no drilling has occurred, and are surely 
insufficient to avoid a sale occurring, as this did, after due 
advertisement and offer at public outcry, and three weeks 
after the bringing in of the gas-well which is relied on as 
changing previous conditions. 

For fear of possible misunderstanding, we think that at¬ 
tention should be called to the fact that the recording of the 
deed, after the sale, in Hie office of the Commissioner to the 
Five Civilized Tribes, while required by the regulations, 
serves no real purpose other than making a record of the 
transaction of the sale, on the removal of restrictions, in the 
office of the Commissioner to the Five Civilized Tribes. The 
deed must, like any other deed conveying title to real prop¬ 
erty, be recorded in the appropriate recording district under 
the laws of the State of Oklahoma. 

It follows that the sale of this property was consummated 
when the Indian, by delivery of the deed to the agent of the 
superintendent of the Five Civilized Tribes, ratified the 
transaction, and thereby the restrictions, under the order of 
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the Department, were removed and the jurisdiction of the 
United States and its agents over the sale of this land was at 
an end, save and except for the ministerial duty of making 
appropriate notation in evidencing the transactions which 
had occurred. 

ALEXANDER BRUTON, 

F. AV. CLEMENTS, 

Attorneys for the Relator, Sykes. 

H. A. LEDBETTER, 

Of Counsel. 
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In the Court of Appeals of the District of 

Columbia. 

April Term, 1919. 

United States ex rel. C. E. Sykes, 

appellant, No. 3245. 

v. >No. 13 Special 

Franklin K. Lane, Secretary of Calendar, 
the Interior. 

BRIEF AND ARGUMENT FOR APPELLEE. 

The purpose of this action is to compel the appellee 

✓ 

to deliver a certain deed to appellant, “in consum¬ 
mation of the sale” of certain lands, after he shall 
have certified on said deed that the sale was effected 
in accord with the departmental order removing an 
Indian’s restrictions on alienation and ordering said 
sale to be made. (Record, p. 5.) 

The land in question belonged to Dwight Butter, 
a full-blood Choctaw Indian. He was without 
capacity to convey the land to anyone unless his 
restrictions were removed by the Secretary, who had 
that authority under the act of May 27, 1908 (35 
Stat., 312). The Secretary, on application, passed 
an order July 19, 1914, removing restrictions— 

Such removal of restrictions to be effective 
onlv and simultaneous with the execution of 

111252—19 
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deed by said allottee to the purchaser after 
said land has been sold in compliance with 
the directions of the Secretary of the Interior. 

After some ineffective attempts to sell the land, it 
was bid in by appellant December 4, 1915, for $1,500. 
The appraised valuation of the land was $1,300, it 
having no known value other than for agricultural 
purposes (Record, p. 19) at the time of appraisal. 
But, it seems, November 13, 1915, after the property 
had been advertised for sale (Record, pp. 19, 22), a 
gas well was completed in the vicinity. Appellant, 
who was in the business of developing oil and gas 
properties (Record, p. 19), procured an oil and gas 
mining lease from the Indian November 20, 1915, 
paying $25 cash bonus. The Indian, three days 
before that date, had executed a similar lease to 
one Dunlap, which lease provided for a $15 cash 
bonus plus $285 additional if an inspector’s report 
should show a bonus value of $3 an acre. 

With these outstanding leases it is not surprising 
that only two persons, including Sykes, bid at the 
sale December 4, 1915. 

The sale was duly reported and a deed was sent to 
the Indian. He signed and acknowledged it and 
then returned it to the Superintendent’s office at 
Muskogee for further action, as required by the rules 
and regulations. This action, as prescribed in said 
rules, provides for delivery to purchaser after making 
certain indorsements on the instrument. The text 
of the pertinent rules is printed on pages 26-27 of the 
record. 


3 


By the time the deed got back to Muskogee the 
Superintendent became advised as to the oil and gas 
situation in the vicinity of Butters land. There 
ensued correspondence between him and the Indian 
as to whether the sale should be finally effected by 
delivery. It eventuated in the recommendation, 
after a hearing at which appellant was present and 
testified, that the deed should not be delivered but 
should be canceled, that Syke’s lease should be disap¬ 
proved, and that the lease to Dunlap should be ap¬ 
proved upon condition of payment of $7,237.50 bonus 
by Dunlap. (Record, p. 25.) An oil inspectors 
report (Record, p. 24) had shown that the land (a 
little over 100 acres) had a bonus value of from $75 
to $100 an acre. 

The Secretary approved the lease to Dunlap Sep¬ 
tember 12, 1916 (Record, p. 25). Appellant’s money, 
i. e., the $1,500 he had bid for the land, had been re¬ 
turned to him June 8 , 1916 (Record, p. 23), in the 
form of checks; but these checks were returned Au¬ 
gust 15, 1916, with notice that appellant, “ through 
his grantee,” had taken possession of the land and 
would resist any attempt to place “any lessee other 
than himself in possession of the land.” (Record, p. 
25.) 

So, when the Dunlap lease was approved, the appel¬ 
lant brought suit in a local court against Butter and 
Dunlap seeking to enjoin the latter from placing any 
lease on record and from paying to the Superin¬ 
tendent the sum of $7,237.50 aforesaid. The court 
granted a temporary restraining order October 2, 
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1916. That suit is yet pending, continued from 
term to term, awaiting the outcome of this action. 
(Record, p. 25.) 

The story that the facts tell is about this: 

Appellant, an oil and gas producer or speculator, 
knew of the bringing in of a gas well in the vicinity. 
Within a week he took a lease of the land. But Dun¬ 
lap had “ beaten him to it” by about three days. 
The land had been advertised for sale. Sykes tried 
the means suggested by this fact to secure the land. 
Although some 25 people were present, only two 
bid. Outstanding leases discourage bidding. In 
fact it is common practice in the Oklahoma field 
to secure a lease on land one desires to buy in order 
to discourage bidding. Sykes wanted the land for 
oil and gas. No one else wanted it for any other 
purpose. The record shows that on several prior 
occasions (i. e., before oil and gas were developed in 
the neighborhood) not a soul cared enough for the 
land to hazard a bid when the property was up for 
sale. Things went smoothly and a deed to Sykes 
was prepared and signed. Sykes had paid 10 per 
cent of the price ($150). Under the terms of the 
sale he was to pay one-half cash (10 per cent with 
the bid) and the balance in 6 and 12 months. He 
deposited the entire sum January 20,1916. (Record, 
p. 21.) 

Now the value of the land was materially more 
than the sum thus deposited. Its leasing value was 
found to be from $75 to $100 an acre bonus alone, 
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to say nothing of royalties. Dunlap’s lease was ap¬ 
proved on the basis of a cash bonus nearly five times 
as great as the sum Sykes was to pay for the entire 
property. An attempt is made in appellant’s brief 
to minimize the value of this land. The fact re¬ 
mains, however, that a party stood ready^to pay over 
$7,000 bonus for oil and gas mining privileges and 
that this appellant went into a local court and pro¬ 
cured a temporary injunction, yet in force, to prevent 
the payment of this bonus. 

So, before the Department had acted, it was con¬ 
fronted by the situation which these facts suggest. 
The appellee’s bounden duty was to take such action 
as the interests of the Nation’s ward required. There 
is no doubt, and it can not be disputed, that the Sec¬ 
retary’s attitude is in the right direction, and that no 
court could justly interfere unless it be very clear 
that the Secretary’s jurisdiction over this land 
ceased with the making of a deed by Dwight Butter. 
And we shall go a step further and say that this is a 
case where, we think, in event the point of law were 
doubtful, no court should interfere in the manner 
prayed in the petition for a reason shortly to be 
suggested. 

The Secretary’s position, on the question of juris¬ 
diction, is stated in the letter to appellant’s attorneys, 
printed on page 26 of the record. 

* * * the jurisdiction of the Secretary 
extends to the time of delivery of the deed. 


PROPOSITIONS. 

We think the judgment below should be affirmed 
for these reasons: 

(1) The writ of mandamus issues to remedy a 
wrong, not to promote one; to effect justice, not to 
work an injustice; and the circumstances of this 
case clearly sustain a refusal of the writ on this 
ground alone. 

(2) That the Secretary’s jurisdiction continues 
until delivery of the deed and hence is beyond judi¬ 
cial interference. 

ARGUMENT. 

I. 

The first proposition is not new. We place it 
first because it is more readily disposed of for that 
reason. 

We are not suggesting fraud. We do not claim 
that Sykes was guilty of any fraud. He has merely 
engaged in a business deal and is playing the game 
according to the standards prevailing in a commu¬ 
nity where you find Indians and oil, the former 
owning the latter. The policy of the Government 
has been a most careful supervision of the Indian's 
interests. Legislation and regulations preser\ e to 
the last possible moment that control over his actions 
which will safeguard his best interests and prevent 
him from being overreached. A court, we think, 
will go slowly in directing by mandamus the doing 
of a thing against the interests of the Nation's ward, 
which good conscience will prevent if it be possible. 
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Here we have a case where the effect of granting 
the writ will be to give a valuable property to the 
appellant for a sum insignificant in relation to true 
value. Moreover, it is a case where the extraordinary 
relief of mandamus is not necessary to establish ap¬ 
pellant’s legal rights if he has any. He already has 
a suit in full swing in Oklahoma in which he is assert¬ 
ing his ownership against the Indian and our lessee. 
On his own theory of the case, the restrictions have 
been removed from the Indian; he is (or was; he has 
since died) sui juris as to this land. He should be 
relegated to the remedy which he has already sought. 
In any event, the court below exercised a wise discre¬ 
tion in refusing the extraordinary relief sought in 
this proceeding, if his action (no opinion was filed) 
was taken on this ground; and it w r as urged by us 
below and is wholly supported, we maintain, by the 
following excerpt, which we read, from the opinion 
of the Supreme Court in Duncan Townsite Co. v. 
Lane (245 U. S., 308): 

Mandamus is an extraordinary remedial 
process which is aw T arded, not as a matter of 
right, but in the exercise of a sound judicial 
discretion. It issues to remedy a wrong, not 
to promote one; to compel the performance of 
a duty which ought to be performed, not to 
direct an act which will work a public or 
private mischief or will be within the strict 
letter of the law but in disregard of its spirit. 
Although classed as a legal remedy, its issuance 
is largely controlled by equitable principles. 
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II. 

On strictly legal grounds, also, the writ was properly 
refused: For the restrictions on alienation in this case 
have not been removed. 

The order removing restrictions was conditional. 
The removal was to be effective u only and simul¬ 
taneously with the execution of deed.” That lan¬ 
guage, expressed in the order, was taken from rule 
23 of the pertinent rules and regulations. The deed 
is not executed until it is delivered. The Secretary 
retains jurisdiction throughout, to the very end. 
The mere signing, sealing, and acknowledgment of 
the instrument of conveyance by the Indian is not 
the end of it. The rules require that the deed shall 
then go to the Superintendent, where it and the order 
removing restrictions are to receive certain indorse¬ 
ments if the facts justify the indorsements. After 
everything is done, and the money is paid, the deed 
is delivered to the purchaser. Until that is done, 
the Department retains, and always has retained, 
jurisdiction. As the Department said in the letter 
which appears on page 26 of the record: 

Its position (i. e., that jurisdiction extends 
to the time of actual delivery) has been acted 
on in many cases and from an administrative 
standpoint a change such as you suggest would 
be very undesirable. Accordingly, the request 
for the delivery of this deed is denied. 
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Our proposition is stated in 3 Words and Phrases, 
2558, as follows: 

The word “execution,” as used in speaking 
of the execution of a deed, means not only 
signing and sealing the instrument, but also 
includes the delivery thereof. 

We cite, supporting this definition: 

Hill v. Nelms, 86 Ala., 442; 5 So. Rep., 
796-7. 

Farrior v. Mart. Security Co., 88 Ala., 275; 
7 So. Rep., 200. 

Clark v. Childs, 66 Cal., 87; 4 Pac., 1058. 
Bagley v. McMickle’s Adm ., 9 Cal., 430. 

Le Mesnager v. Hamilton , 101 Cal., 532; 
35 Pac., 1054. 

Einstein’s Sons v. Shouse, 24 Fla., 490; 5 So. 
Rep., 380, 382. 

Watkins v. Nugen, 118 Ga., 372; 45 S. E., 
262-3. 

Bowers v. Cotrell , 15 Ida., 221; 96 Pac., 936, 
939. 

Collins v. Cornell, 131 Ind., 20; 30 N. E., 
796-7. 

Smith v. James, 131 Ind., 131-2; 30 N. E., 
902-3. 

Nicholson v. Combs, 90 Ind., 515. 

Schaffner v. Voss, 46 Ind. App., 551; 93 
N. E., 235, 237. 

Embree v. Emmerson, 37 Ind. App., 16; 
74 N. E., 44, 46. 

State v. Young, 23 Minn., 551, 560. 

Tucker v. Helgren, 102 Minn., 382; 113 N. 
W., 912. 
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Amer. Copying Co . v. Muleski, 138 Mo. 
App., 419; 122 S. W., 384-5. 

Brown v. Westerjield , 47 Neb., 399; 66 N. W., 
439. 

Keenan v. Keenan ,, 12 N. Y. Supp., 747, 749; 
58 Hun, 605. 

Gaskill v. King , 34 N. C., 211, 221. 

Tiernan v. Fenimore, 17 Ohio, 545, 552. 

Koppelmann v. Koppelmann , 94 Tex., 40; 
57 S. W., 570, 572. 

Sutherland v. Wiles, 5 Exch., 715, 718. 

There has been no delivery in this case. In fact, 
the purpose of this action is to compel delivery. 
In effect, the real purpose is to remove restrictions 
in a case where the Secretary alone has statutory 
authority, by compelling delivery of this deed. 
Not only that, but appellant wants the Secretary to 
be compelled to make the indorsements on the 
instrument before he delivers it. 

The suggestion that the Superintendent at Mus¬ 
kogee held the deed after final payment on June 20, 
1916, as “the representative of the purchaser, and 
not as the representative of the allottee” (Brief, 
pp. 6-7) is apparently made to advance the idea 
that there has been a delivery to Sykes on the 
theory that the Superintendent is his agent, although 
on page 11 the statement is made that the sale was 
consummated “when the Indian, by delivery of the 
deed to the agent of the Superintendent of the Five 
Civilized Tribes, ratified the transaction.” This 
deed has at no time been out of the possession of the 
Indian or the Indian agents. The Superintendent 
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is a public officer and, in the nature of things, can not 

be the agent of the purchaser and the agent of the 

■ 

seller at the same time. His functions are limited by 
rules and regulations authorized by law. Whatever 
_ he does is done as a public officer and not as any¬ 
body’s agent. 

A somewhat similar proposition was advanced in 

Smith v. United StateSj 170 U. S., 372—that is, that 

for some purposes a receiver at a land office was 

agent of an entryman. The court held otherwise 

—that he was neither in law nor in fact the agent of 

the entryman. And so here. The Government is 

paying the Superintendent to look after the interests 

of the Indian and all that he does, in his official 

capacity, is done with his duty to the Indian in view. 

There having been no delivery of the deed, it 

follows that the restrictions on alienation have not 

been removed and that the Secretarv has not lost 

* 

jurisdiction over the Indian and the land involved 
in this case by anything incident to the attempted 
sale of that land. 

The judgment should be affirmed. 

Charles D. Mahaffie, 

Solicitor . 

C. Edward Wright, 

Assistant Attorney . 


O 



